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ITEPEAIMOBA

Ha cporozni YkpaiHa BIeBHEHO i 6e33amepeyHo MiATPUMYE €BPO-
MeWCbKUN BEKTOP PO3BUTKY, LIO MiATBEPIKYETbCA CTAIUMU TEHZEH-
LiAMM K y BHYTPIIIHIiH, TaK i B 30BHILIHIN MOJITUI Aep:KaBU. 30-
Kpema, CIIoCTepiraeThbcs MOCaiJoBHA TapMOHi3allid Hal[ioHAJTbHOTO
3aKOHO/IAaBCTBA i3 mpaBoM E€Bporelicbkoro Coiody, o Biobpakae
MparHeHHA YKpaiHU iHTerpyBaTUCA [0 €BPOIENHCHKOTO MPaBOBOTO
MIPOCTOPY Ta 3abe3MeYrTH CyMiCHICTh TIPABOBUX CTAHJAPTIB.

OfHUM i3 Ba)KJIMBUX HANpsAMIB PO3BUTKY IIPaBOBOI CUCTEMU YKpa-
iHM BUCTyTNa€e yAOCKOHAJEHHS MeXaHi3MiB BUPIlIeHHs CIIOPiB, fKe
3/IIUCHIOETHCA 3 YPAaxXyBaHHAM CBITOBUX TEHZEHIIIN MiABUINEHHSA PO-
JIi aJIbTepHAaTUBHUX CITOCOOIB BUpilieHH: criopiB (ADR — Alternative
Dispute Resolution). Cepez Takux croco6iB HalOGLUIBIIOTO MOMTMPEeHHSA
HaOynmu Mezianis, Tperelicbke (apbiTpa)kHe) CyJOYMHCTBO Ta MiXK-
HapOAHUYN KOMepUiHui apbiTpak. CIIPUWHATTA Mi>XKHAPOAHOTO KO-
MepIiiitHoro apbiTpaxky K epeKTHUBHOTO CIIOCO0y BUPIIIEHHS T'OCIIO-
JIaPChKUX CIIOPIiB CYTTEBO 3POCJIO MPOTATOM OCTaHHIX POKiB, 110 MpU-
3BeJIO /10 30UIbIIIEHHA KIBKOCTI CIIPaB, sIKi CTOPOHU IepeAaloTh Ha
O3S apOITPaXKHUX YCTaHOB.

BogHouac epeKTUBHICTh apbiTpaky BU3HAYAETHCSA HE JIUIIE
AKiCTIO ap6iTpa)KHOTO PO3IIALY Ta CIPABEIUBICTIO apOiTpaXKHOTO
pillleHHs], ajie i peaJbHOI MOKJIMBICTIO MO0 BUKOHAHHA Y JepiKa-
Bi, /ie BOHO Ii/yIAra€ BU3HAHHIO Ta IPMMYCOBOMY BMKOHAHHIO. 3a-
6esneyeHHA epeKTUBHOTO apOiTPaKHOTO PO3IIAAY Ma€e I'PYHTyBa-
TUCSA HA YiTKOMY HOPMAaTUBHOMY pery/l0BaHHI Ta MOCTiZOBHIN Cy-
JIOBil TMpaKTHUIli, 30KpeMa B acleKTi BU3HauYeHHs apbiTpabeabHOCTi
CITOPiB.

Po3uinpeHHs MOBHOBaXXe€Hb apOiTpaKHUX iHCTUTYL{H 11010
pO3IIAAY CIpaB, 0 BUHWKAIOTH i3 rOCIOAAPChbKUX IIPAaBOBIIHOCKH,
noTpebye ITMOOKOTO TEOPETUYHOr'O Ta MPAKTUYHOI'O OCMUCIEHHSA
6a30BUX MTOHATb, cepe/] AKUX IIeHTPAJIbHUM BUCTYIIA€ MTOHATTA apOiT-
pabesnbHOCTI. Lle MOHATTSA MOKJIWKAaHE HAJATU BiIMIOBiZIb HA KJIIFOUOBE
MUTAHHA: YU J03BOJIIE 3aKOHOAABCTBO TepeJjaTy Ha po3miay apOiT-
PaXy KOHKpPETHYy KaTeropito cropis? BifIloBiAb Ha Ile MUTaHHA Ma€
TIPUHIUIIOBE 3HAUYEeHHA fAK I CTOPiH apOiTpaXkHOi yroau, Tak i aua
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IMEPEJIMOBA

CYZiB, SIKi MOXXYTb PO3IVIAATH MUTAHHA PO BU3HAHHA YU BUKOHAH-
HSA apOiTpa’kKHOTO PillleHHS.

3 omIAAy Ha CBITOBI TeH/IEHIIii, TOHATTA apbiTpabenbHOCTI HaOy-
Ba€ JleZiasti OUIBIIOI aKTyalbHOCTI. Y 3apyOiXKHIN MpaBOBil AOKTpUHI
Ta CyZIOBill MPAKTUIIi PO3Pi3HAIOTh BY3bKUH Mi/XiZ 0 apbiTpabenrbHO-
CTi, KOJIU OL[IHIOETHCA BUKJIIOUHO IIpeAMeT CIOpy, Ta WIUPOKUHN Mifl-
XiZ, AKUU mepeznbadae JOCTipKeHHS ¥ iHIUX GaKTopiB, 30KpeMa Ha-
SIBHOCTi YMHHOI apbiTpaXkHOi yroau, ii AilicHOCTI, MpaBOCy®’€KTHOCTI
CTOpiH, KOMITETEHIIii apbiTpaykHOTO CKJIazZy. B YKpaiHi 3acTocyBaHHA
WX TiIXO/iB HAa MPAKTUIl € HETIOCTiZIOBHUM i 4acTO I'PYHTYEThCS Ha
¢dbparmMeHTapHUX ITPABOBUX BUCHOBKAX.

3MiHM 3aKOHOZABCTBA YKpaiHnu y 2017 poui, cipAMoOBaHi Ha pe-
dbopMyBaHHA IpolLieCyasbHOTO 3aKOHOZABCTBA, TOPKHYIUCA U IIUTaH-
HA ap6iTpabesbHOCTI OKpeMUX KaTeropiit cropiB. OfHaK HayKOBUH
iHTepec [0 VX HOBEJ 3a/JUIIABCSI 0OMEXeHUM, JOCTi/PKEHHS Tepe-
BQKHO 37IiFICHIOBAIMCA Ha PiBHI OKpeMUX HAyKOBHUX CTaTel 6e3 IIitic-
HOTO y3arajJbHEeHHs Ta CUCTeMaTHu3allii TpaBOBUX ITiXO/iB.

OcobsrBOro 3HaYeHHsA MUTAHHA apbiTpabenbHOCTI HabyBa€ B
YMOBaX HasIBHOCTi iHO3eMHOT'O eJIeMeHTY, KOJIK B apOiTpa)KHOMY ITPO-
Ba/DKEHHI IIepeTUHAIOThCsA Pi3HI IPaBOBi CUCTEMH, a TaKOX Y pasi
mporajsivH abo Koi3ifl y 3akoHozaBcTBi Ykpainu. Lli pakropu Hepig-
KO YCKJIQZIHIOIOTh peai3allifo apb6iTpaKHUX yTo/ i CTBOPIOIOTh PHU3H-
KM HeBUKOHAHHS apOiTpa)KHUX pillleHb, 1[0, B CBOIO YepTy, HETaTHUB-
HO BIUTMBA€ HA iHBECTUIIIMHUI KJIiMAT Ta iMi/DK YKpaiHU K MpUBab-
JIUBOI IOPUCAMKIIIL /I7TsT MI>XKHAPOAHUX iHBECTOPIB.

3 oAy Ha BiiHY Ta MiCIsBOEHHE BiZIHOBJIEHHA, KO €KOHOMiKa
Ykpainu moTpebye MaKCMMAaJIbHOTO 3aJTy4eHHs iHBeCTHIiN, GopMy-
BaHHA iMiKy YKpaiHU K €BpOIeiCchbKOi, IPOrPecuBHOI, BiIKPUTOI
[t Gi3Hecy KpaiHU € OZHMM i3 KJIFOUOBUX JIePKaBHUX TPiOPUTETIB.
ToMy mUTaHHA YZOCKOHAJEHHS IIPABOBOTO PerylIioBaHHA apbiTpa-
6esTbHOCTI CITopiB HabyBa€e 0COOJIMBOIO 3HAYEHHS.

Ha choroziHi apbiTpabesnbHiCTh B YKpaiHi 3aIMINIAa€ThCs MaIOA0CTi-
JUKEHOI0 KaTeropiero, 110 MPU3BOAUTE 10 TOTO, IO CyZ0Ba IpaKTUKA
3MyllleHa OPi€HTYBATHUCA JIMIIIe Ha BJaCHE PO3YMiHHSA I[bOTO MOHATTA,
6e3 HaJIeX)XHOI OMOPY Ha I'PYHTOBHI HayKoBi po3Bizku. Taka cuTya-
I[if1 CTBOPIOE NIPABOBY HEBU3HAYEHICTh, KA CyllepeyrTh IIPUHLIUIIAM
nepezsbavyBaHOCTI Ta CTabOLIBHOCTI ITpaBo3acTocyBaHHs. [logambine
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IMEPEJIMOBA

nornubaeHe HayKoBe JOCTi/PKeHHA apbiTpabenbHOCTi J03BOIUTh He
JIAIIIE PO3KPUTH ii 3MICT y OUIBII HIMPOKOMY ¥ BY3bKOMY PO3YMiHHI,
a 1 chopmMyBaTH METOZAOJIOTIYHE TIAIPYHTSA A PO3POOIEHHA €ANHOI
CYZOBOi MPaKTUKU Ta BJOCKOHAJIEHHS HalliOHAJIBHOTO 3aKOHO/AB-
CTBa.



Po3ain 1

3ATAJIbHA XAPAKTEPHICTUKA
APBITPABEJIbHOCTI
CITIOPIB B MDKHAPO/THOMY
KOMEPILIIITHOMY APBITPAKI




1.1. IToHATTA Ta O3HaAKHU
apbiTpabebHOCTI CIIOpiB

MiXHapOgHUHM KOMEPIIHHUI apbiTpak € aTbTepHATUBHUM CIIO-
co60M BUPpIllIEeHHA KOMEPIIHHUX CIIOPiB, [0 BUHUKAIOTh MiX IIPU-
BaTHUMU 0coOaMHM, Ta OO0 AKUX CTOPOHAM JIO3BOJIAETHCSA YKJIACTU
yroZy IIpo Iepezady TaKoro CIOpy He JI0 JiepXKaBHUX CYZiB, a 10 ap-
OITpOXHUX YCTaHOB.

[TuTaHHA MiXKHAPOAHOTO apOiTpaKy perylTioeThCs HU3KOI MiKHA-
POJHUX JOKYMEHTIB, 30KkpeMa Hbio-VIOpKChbKOI0 KOHBEHIII€ PO BU-
3HaHHA Ta BUKOHAHHA iHO3eMHUX apOiTpakHUX pimeHb (1958), €B-
POITeliChKOI0 KOHBEHIII€0 PO 30BHIITHHOTOPIOBUiA apbiTpak (1961),
Tunosum 3akoHoMm IOHCITPAJI npo MiXKHapOZHUU KOMepPLiMHUN
ToproBuii ap6itpaxk (1985) Torro.

[IpoTe BU3HAYEHHS MOHATTA «MDKHAPOAHUN KOMEPLIMHUI apOiT-
paxk» XKOJIeH i3 3a3Ha4eHUX JOKYMEHTIB He Jja€.

Y 3aKOHOZABCTBi YKpaiHM Ha ChOT'OJHI TaKOXX HEMa€ €JUHOIO 3a-
KOHO/JJaBYOTO BU3HAYEHHS MOHATTS «MDKHAPOAHUN KOMEPIIMHUN ap-
GiTpak».

3akoH Ykpainu «[Ipo Mi>KHapOAHUM KOMepIiHUN apbiTpak» Ha-
[la€ BU3HAYEHHS MMOHATTIO «apOiTpak» i «KOMepIilHU», a TAKOX BU-
3Haua€e BUMOTHU /IO Mi>KHAPOZHOTO eJleMeHTa B CIIOpi.

BiamoBigHO 710 cTaTTi 2 BUIle3a3HAYEHOTO 3aKOHY «apOiTpaXk» —
Oyzab-IKUi apbiTpaxk (TpeTeUChbKUM CyZ) He3aseXHO BiJ TOro, 4u
3IACHIOETHCS BiH TOCTIMHO Zit0490I0 apOiTpaKHOIO YCTAHOBOIO (30-
kpema, MKAC nipu TTIIT Ykpainu, MopcbKo0 apOiTpaXKHOI KOMICito
nipu TTIIT YkpaiHu) 4u yTBOPIOETHCSA CIellialbHO JJis PO3IVIAAY TeB-
HOI cripaBy. BogHOYac TepMiH «KOMePIiHHUN» TIyMauyUThCs LIUPOKO
1 OXOILIIOE NIUTAHHS, 110 BUILUIMBAIOTH 3 ZIOTOBIPHUX YU HEJOIOBip-
HUX BiJHOCHUH TOPrOBOIO XapakTepy. BiAIHOCMHU TOProBOroO Xapak-
Tepy BKJIIOYAIOTh TaKi yroAx, He 0OMeXYIunch HUMU: Oyzb-AKi TOp-
TOBi YyroZiy Mpo HaZlaHHSA IMOCJYT, TIOCTaBKy TOBapiB, 0OMiH TOBapa-
MU abo MMOC/TyraMH; JIi3WHT; iHXWHIPUHT; KOHCYJIBTaTUBHI TTOCTYTH,
YTOA¥ TIPO PO3MOZLJ, TOProBe MpeACTaBHUIITBO; GpaKTOPHI omepartii;
iHBeCTyBaHHA; KYIiBJIA-IPOAAXK JIil[eH3iH; GiHAHCYBaHHA, CTPaxXYy-
BaHHA; CIUTbHI MiJIIPUEMCTBA; lIepeBe3eHHA TOBAPiB Ta MMacaXUpis
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PO3/LT 1. 3ATAJIBHA XAPAKTEPMCTUKA APBITPABE/IbHOCTI CIIOPIB
B MDKHAPOZTHOMY KOMEPLIMHOMY APBITPAKI

MOBITPSIM, MOpPEM, 3/Ii3HUYHUMHU Ta aBTOMOOLTBHUMH IUIIXaMH TO-
mo'. BapTo 3a3HAYUTH, 110 BU3HAYEHHA MMOHATTSA «KOMEPIIHHUI» €
TOTOKHUM BU3HAUYEHHIO TIOHSTTS «TOPTOBUI», IKE 3aCTOCOBYETHCS B
TunoBomy 3axoHi FOHCITPAJI?.

[Tlomo Takoi CKIa0BOI TOHATTS «Mi>KHAPOAHUM KOMEPITIHHUN ap-
GiTpak», K «MiKHApOJHUI», TO B yacTHHi 2 craTTi 1 3akoHy YKpai-
HU «[Ipo MiKHApOAHMI KOMepUiiHUi apOiTpak» 3a3Ha4eHo, IO 0
MiKHapOZHOTO KOMEPILIHHOTO apOiTpayky MOXYTb 3a YTOZOI0 CTOPiH
nepefaBaTUCA:

— CIIOpH 3 ZIOTOBIPHUX Ta IHIIWX LIWBLUIBHO-NPABOBUX BiZIHOCHH, ILIO

BUHUKAIOTh TPU 3/liliCHEHHI MiXKHAPOAHUX €KOHOMIYHUX 3B’SI3KiB
(B TOMy 4MCITi, 30BHIIITHBOTOPT'OBEJIBHUX) 32 YMOBH, 1[0 KOMEP-
LiliHe MiMPHUEMCTBO OZIHi€I CTOPOHU 3HAXOAUTHCS 32 KOPJOHOM;

— CIIOpH MiANPUEMCTB 3 iHO3€MHUMHU iHBECTULIAMU i Mi>KHapOZ-
HUX 00’€ZIHAHBb Ta OpTraHi3allili, CTBOPEHUX Ha TEPUTOPil YKpai-
HU, MK c000I0, CIIOPU MiX iX y4aCHUKaMH, a TaK CaMo iX CIIOpH
3 iHIMMU cy0’eKTaMU TpaBa YKpaiHu;

— a TaKOX CIIOPU MiXK a]MiHICTPAaTOPOM 3a BUITYCKOM OOJirariii Ta
eMITeHTOM Takux obJirariiii Ta/abo ocobamMu, AKi HaJalOTh 3a-
Oe3rneyeHHs 3a TakuMH obsiraniamu. [Ipu 1poMmy xo4ya 6 ofHa
3i CTOpiH CIIOpPY € TiANPUEMCTBOM 3 iHO3EMHMMU iHBECTHUIIIIMU.

3asHayeHa HOpMa /I03BOJISIE BU3HAYUTU KOJIO CIIOPIB i3 «iHO3eM-
HUM eJIeMEHTOM», sIKi MOXYTh OyTU PO3IVIAHYTI MiXXKHApOJHUM KO-
MEPIIIHUM apOiTPaKHUM CYZOM.

BusHayeHHs MOHATTSA «MDKHAPOAHUN KOMEPIIMHUIN apOiTpaXk» Ta-
KOXX HajaeTbesa bararbMma BueHUMU. B. Harumbiza 3asHavae, 1o MikKHa-
POAHMI KOMepIHUN apOiTpaK € GOPMOIO ITPUBATHOTO BPETY/TIOBAH-
HsA CIIOpY, KA, Ha BiIMiHY BiJ| Zep:XKaBHUX CyZiB, € MDKHApOJHO BHU3Ha-
HOIO, B CWIY ii OUIBIIOI epeKTUBHOCTI, THYYKOCTi Ta KOHIIEHITIHOCTI®.

JI. BUHOKypOBa po3IIAZia€ MiXKHAPOAHUN KOMEePIHHUN apbiTpak
AK cIocib BUPpIilIeHHs CIIOPiB HeJep)KaBHUM OPraHOM, CTBOPEHUM

: ! TIpo mixHapogHu#l KoMeplilinuii apbiTpax: 3akoH Ykpainu Big 24.02.1994 poky
i N° 4002-XII. URL: https://zakon.rada.gov.ua/laws/show/4002-12

> Tlpo MixkHapogHWW ToproBuii ap6iTpax: Tumosuii 3akon FOHCITPAJI Big
30.05.1997 poky. URL: https://ips.ligazakon.net/document/MU97397

® Haruwm6iga B. I. MexaHi3M MpaBo3acToCyBaHHs MU BUpIllleHHi CTIOPKIB Y MiXXHApOAHOMY
KoMepIiiHoMy apbiTpaxi: MoHorpadis. Kuis: lenbBeruka, 2020. 492 c.
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1.1. IloHATTA Ta 03HAKU ap6iTpabeabHOCTI crIopiB

CTOPOHAMM Ha MiICTaBi MPUBATHOTO JOTOBOPY, IUIXOM J0OPOBiTb-
HOI Iepesiavi MOBHOBa)KEHb HA BUHECEHHS OCTAaTOYHOT'O 0OOB’I3KOBO-
o pillleHHs TPeTil He3aJeXXHill KOMIIeETeHTHIN CTOpOHi (cTopoHam)*.

0. [IpuTHKa po3Iiszae MiXKHapOAHUNM KOMepLiHHUM apbiTpax
K cUcTeMy, siKa noeguye: (1) HeAep:KaBHUU MOPSAAOK POIIVIAAY ITU-
BUIBHO-TIPABOBUX CIIOPIiB, YCKJIAZHEHUX iHO3EMHUM eJIeMeHTOM, IO
BUHUKAIOTh V chepi MKHAPOAHUX €KOHOMIYHHUX 3B’sI3KiB; (2) crienu-
¢iky opraiB i nmpoueaypy obpaHHs ap6iTpiB, YIIOBHOBaXKEHUX PO3-
IAJATH BiAMOBiAHI criopy; (3) oco6uBi TpaBwia BUSHAHHA Ta BUKO-
HaHHA pillleHb, BUHECEHUX He/IeP)KaBHUMU apOiTPayXKHUMU CyZaMu°.

O. IlepeBep3eBa BU3HAYa€ MiXKHAPOAHUNM KOMEPIIMHIUI apOiTpax
AK CIIoCi6 po3mIAAy CHOpiB i3 JOTOBIpHUX Ta iHIMMX ITUBUIBHUX IIpa-
BOBUX BiZ[HOCHH, 1110 BUHUKAIOTh MPU 3/[iICHEHHI 30BHIIITHHOTOPTO-
BEJIbHUX Ta iHIIWX BU/IB MiXKHApPOAHUX €KOHOMIYHUX 3B’A3KiB (MixK
GIBUYHUMY | IOPUANIHUMY 0cOO6aMM) i IKUMH 3/[ICHIOIOTh HellepyKaB-
Hi apbiTpakHi opraHu, 10 GpOpMYyIOTbCA 3 0Cib, SAKi 06MPAIOTHCS YU
MIPU3HAYAIOTHCSA 3THO 3 MOPSAAKOM, YCTAHOBJIEHUM CTOPOHAMHU abo
3aKOHOM®.

AHasli3 HaBeZIeHUX BM3HAUYUTh CBiIUUTH MPO BiICYyTHICTh €AMHOTO
yCTaJIeHOT'O MiZX0Ay 0 BU3HAYEHHA MOHATTA «MiXKHAapOJHUU KOMep-
HiltHU ap6iTpaxk». OHI HAyKOBII I/l 3a3HAYeHUM IOHATTAM PO3Y-
MiIOTh BiAMIOBiZHMI MeXaHi3M, ApyTri — croci6é BUPIIIEHHS CIIOPiB,
TpPeTi — CUCTEMY.

Ha AyMKy aBTOpKY MiXKHapOAHHIN KOMEPIHHUN apbiTpak — Iie
crioci6 ajbTepHATUBHOTO BUPIIIEHHS CIOPIB, AKUM Ha MiACTaBi MpPO-
1[e[ypyu, BperyJboBaHoi BiZITOBIIHUMU HOPMAaTHBHUMU aKTaMU Ta
permaMeHTaMu, 3abe31evye BUPIIIeHHs CIIOPiB 3 iHO3eMHUM eJIeMeH-
TOM BiJIIOBiJHUMU He/lep>KaBHUMHU YCTaHOBAaMU B THX BUIIAJIKaX, KO-
JI CTOPOHU IPAMO NOTOAWIN Ilepeiady BiANOBIIHOTO CIIOpPY Ha PO3-
IJISIZL ZI0 TAaKUX apOiTpayKHUX YCTaHOB.

* Bunokyposa JI. [TopsoK Po3IsALy CHOpPiB y Mi’KHApPOAHOMY KOMepIiiiHOMy ap6iTpai.
Ilpaso Yxpainu. 2011. N2 1. C. 79-96.
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